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LRB Number 09-3061/1	 lintroduction Number AB-0481	 Estimate Type Original
Description
Making crimes based on gender of victim subject to a penalty enhancer and providing a penalty

Assumptions Used in Arriving at Fiscal Estimate

Should this bill be enacted, prosecutors don't envision much of a fiscal impact on DA offices.

Long-Range Fiscal Implications

Prosecutors estimate a small long-term fiscal impact if this bill is enacted.
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Assumptions Used in Arriving at Fiscal Estimate

Current law provides an enhanced penalty for crimes committed under chs. 939 to 948 of the Wisconsin
Statutes, if the person committing the crime intentionally selects the victim based on his or her belief or
perception of the victim's race, religion, color, disability, sexual orientation, national origin, or ancestry. This
bill also provides these same penalties for crimes under chs. 939 to 948 of the Wisconsin Statutes if the
person committing the crime intentionally selects the victim based on his or her belief of the victim's gender.

The Department of Corrections is unable to estimate the number of offenders who may be subject to the
criminal penalty enhancement under this bill. The average FY09 annual cost for an inmate in a DOC
institution is approximately $31,800. However, when there is excess capacity in DOC facilities, the
incremental costs (i.e. food, health care and clothing) of housing a small number of inmates is approximately
$4,900, based on FY09 costs. When there is no excess capacity in DOC facilities, as is currently the case,
the Department uses contract beds at a rate of $18,800 annually per person.

Under these provisions, offenders may be sentenced to longer jail terms due to possible enhancement of
certain Class B and C misdemeanors. However, it may also be possible that offenders typically sentenced to
terms of imprisonment in county jails for certain Class A misdemeanors instead be sentenced to prison
under the Department's custody. As a result, the Department is unable to estimate the impact of these
provisions upon local jails as well.

Long-Range Fiscal Implications
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Assumptions Used in Arriving at Fiscal Estimate

Under Chapter 939.645, generally if a person commits a crime under Chapters 939 to 948 and the person
intentionally selects the victim because of the victim's race, religion, color, disability, sexual orientation,
national origin, or ancestry, and the crime committed under Chapters 939 to 948 is ordinarily a Class A
misdemeanor, the status of the crime is changed to a felony.

Under 2009 Assembly Bill 481, if a person commits a crime under Chapters 939 to 948 and the person
intentionally selects the victim because of the victim's gender, and the crime committed under Chapters 939
to 948 is ordinarily a Class A misdemeanor, the status of the crime is changed to a felony.

While most felony prosecutions are handled by district attorneys, assistant attorneys general in the
Department of Justice's Criminal Litigation Unit on occasion act as special prosecutors throughout
Wisconsin at the request of district attorneys. In addition, the Department of Justice's Criminal Appeals Unit
represents the State of Wisconsin in defending felony convictions when those convictions are challenged in
state or federal court. Under Wisconsin law, this unit is charged with preparing briefs and presenting
arguments in front of any state appellate or federal court hearing a challenge to a felony conviction.

Since AB 481 broadens the types of activities that can be prosecuted as felonies, it is possible that the
enactment of the bill could result in an increased caseload for the department's Criminal Litigation and
Criminal Appeals units. The department anticipates that any increased caseload would be relatively small
and could most likely be absorbed with existing resources. If the increase is greater than expected the
department will require additional resources.

Long-Range Fiscal Implications
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Description
Making crimes based on gender of victim subject to a penalty enhancer and providing a penalty

Assumptions Used In Arriving at Fiscal Estimate

The State Public Defender (SPD) is statutorily authorized and required to appoint attorneys to represent
indigent defendants in criminal proceedings. The SPD plays a major role in ensuring that the Wisconsin
justice system complies with the right to counsel provided by both the state and federal constitutions. Any
legislation has the potential to increase SPD costs if it creates a new criminal offense, expands the definition
of an existing criminal offense, or increases the penalties for an existing offense.

Although this bill would not create a new crime, it would increase the penalties for many criminal offenses if
the defendant selected the victim in whole or in part because of the victim's gender. Some offenses
(specifically, Class A misdemeanors) would be increased from misdemeanors to felonies; others would have
increased maximum penalties, but would retain their present classification as either a misdemeanor or a
felony. The SPD's average cost to provide representation with a private bar attorney in a misdemeanor case
is $214.11, calculated on the basis of the SPD's average cost per case in fiscal year 2009. The SPD's
average cost per felony appointed to private bar attorneys was $584.62 for the same fiscal year.

Because probation or prison could be ordered upon conviction for the proposed felony crime, this change
would indirectly lead to additional cases in which the Department of Corrections (DOC) would seek to
revoke probation or extended supervision. Probation is also an option for misdemeanor cases; however, a
felony case may result in a longer term of probation. The SPD provides representation in proceedings
commenced by the Department of Corrections (DOC) to revoke supervision. Thus, the bill would indirectly
increase the number of cases in which the SPD appoints attorneys in revocation proceedings. The average
cost during fiscal year 2009 for SPD representation by a private bar attorney in a revocation proceeding was
$382.18.

Therefore, the SPD would incur additional costs in cases that would be reclassified as felonies under this
bill. Because of the annual caseloads for staff attorney positions specified for budgeting purposes under §
977.08(5), Stats., it would be more cost effective to add staff attorney positions if a significant number of
SPD cases resulted from this provision of the bill.

The SPD does not have data to determine the number of cases in which this proposed penalty enhancer
would be invoked. This number may would depend upon interpretation of the new law by prosecutors and,
ultimately, by courts. If this enhancer is interpreted as applicable to cases of alleged domestic abuse or
sexual assault, the frequency of its application could be significantly higher than it would otherwise be.

Counties are also subject to increased costs when a new crime is created. There are some defendants who,
despite exceeding the SPD's statutory financial guidelines, are constitutionally eligible for appointment of
counsel because it would be a substantial hardship for them to retain an attorney. The court is required to
appoint counsel at county expense for these defendants. Thus, the counties would experience increased
costs attributable to the higher classification of criminal charges resulting from this bill. The counties could
also incur additional costs associated with incarceration of defendants, both pending trial and after
sentencing.

Long-Range Fiscal Implications
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